















































In re Camp Lejeune North Carolina Water Contamination..., 263 F.Supp.3d 1318...

5 n.2 {(“Given the government's alleged long-
standing knowledge that TCE is hazardous to
human health, it may be very difficult for the
plaintiffs to prove that a new duty to warn arose
from the alleged new knowledge about TCE's
carcinogenic qualities after Mr. Perez's discharge
in 1987 and before the government notified Mr.
Perez of the water contamination in 2008. But
that is not the issue at this early stage.”), attached
at Doc. No. [61], Ex. F.

100 755 F.2d 873 (11th Cir. 1985).

101 14 ars7s.

The court recognized that the courts of appeal
“universally applied the Feres doctrine to bar such
suits in which the duty to warn originated when the
injured serviceman *1343 was in the armed forces

and merely continued after discharge.” 102 Byt the
Cole court found that the plaintiffs' allegations of post-
discharge conduct by the Government would take the
claim outside of the Feres bar. The Court stated:

Our review of the law in
this area suggests that in a
case alleging a failure by the
government to wam of in-
service active-duty exposure
to hazardous substances, the
crucial inquiry is whether
the purported conduct of the
government giving rise to
the plaintiff's cause of action
occurred while the injured
party was still a member of
the armed forces. Under this
standard, the claim in the
plaintiffs' proposed amendment
would not be barred by the
Feres doctrine. The relevant
‘injury’ here is the aggravation
or perpetuation of Cole's
radiation-induced condition due
to the government's failure to
discharge its new duty to warn.
It is urged that the conduct by
the United States causing this

injury occurred entirely after he

left the service. |%3

Cole contains an extensive policy discussion of why

the court found that the post-discharge allegations did

not implicate the policy behind Feres. 104

102 Id. at 876 (collecting cases); see also Stanley v,
Central Intelligence Agency, 639 F.2d 1146 (5th
Cir. Unit B 1981).

103

1d. at 877 (footnotes and citations omitted).

104 Id. at 877-80; see also Maas v. United States,
94 F.3d 291, 295-98 (7th Cir. 1996) (permitting
post-discharge failure to wam claims as outside
Feres doctrine).

The court, however, need not resolve whether the
“post-discharge” failure to warn claims would survive
Feres because the Government argues in the alternative
that even if they do under Cole, the Plaintiffs' failure
to warn claims are barred by the discretionary function
doctrine. The court addresses this argument below.
For the foregoing reasons, the court GRANTS the
Government's motion to dismiss on the basis of
the Feres doctrine [6]]; DENIES AS MOOT the
Plaintiffs' motion for oral argument [72]; DENIES AS
MOOQT the Plaintiffs’ motion for extension of time to
complete discovery and to stay [83]; and GRANTS
the Government's motion to dismiss as to the Feres
doctrine [127].

C. Motion to Dismiss (Discretionary Funetion

Exception) 105

105

The court recognizes that one of the cases
originally consolidated into the MDL was further
along in the pipeline than the others. See
Laura Jones v, United States, Civil Action No.
7:09-CV-106-BO (ED.N.C). In Jones, the
Honorable Terrence Boyle, in the United States
District Court for the Eastern District of North
Carolina, held that the statute of repose did not
apply to Jones' claims. See Jones v, United States,
751 F.Supp.2d 835 (E.D.N.C. 2010). Shortly
after the MDL was consolidated in the Northern
District of Georgia, the court considered briefing
from the parties as to whether the Jones decision

had any binding precedential effect on the court's
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analysis going forward. In the interim, however,
the court dismissed Plaintiff Jones on the basis of
judicial estoppel. Thus, Jones, was no longer part
of the MDL and the court did not need to reach
any conclusions as to the precedential effect of
Judge Boyle's order.

In a brief discussion in a separate order, Judge
Boyle concluded that certain Navy regulations
and base orders gave mandatory direction to the
Government with respect to the water supply
system at Camp Lejeune and therefore the
discretionary function exception did not apply.
See Jones v. United States, 691 F.Supp.2d 639
(E.D.N.C. 2010). The Plaintiffs again argue in
their response to the Defendant's motion to
dismiss on the basis of the discretionary function
exception that Judge Boyle's order in Jones
should be “law of the case” in this MDL despite
the fact that Jones was dismissed.

The Plaintiffs rely on two cases for their “law of
the case” argument. See In re Ford Motor Co.,
591 F.3d 406 (5th Cir. 2009} and In re Pharmacy
Benefit Managers Antitrust Litig., 582 F.3d 432
(3d Cir. 2009). But Ford discusses the obligations
of the “transferor” court in receiving the orders
of the “transferec” court in an MDL. Although
perhaps confusing, the “transferee” court in these
cases is the court in front of which the MDIL,
was consolidated. The “transferor” court is the

court in which the individual case originated. Of
course, at the conclusion of the pretrial MDL
proceedings, the MDL “transferee” court retwins
the individual case to the originating “transferor™
court. It is this “remand” after completion of the
pretrial matters that occupies the analysis in Ford.
That is not the situation before this MDL court
in determining whether Judge Boyle's orders are
“law of the case.”

Even Pharmacy . Benefit Managers—which
discusses the deference the MDL court should
give to an order already entered in a transferred
action—does not mandate that the MDL court
accept all previous rulings made in a case.
Phannacy Benefit Managers recognizes that the
“law of the case” doctrine is a discretionary
doctrine. The MDL *“transferee” court may take

into account the degree to which a “transferor”
court may have analyzed a particular legal issue.
See In re Bank of America Wage & Hour Emp'l
Litig., MDL No. 2138, 2010 WL 4180530 (D.
Kan. Oct. 20, 2010) (declining to consider order
of transferor court as “law of the case” where

basis of order “unknown”).

In any event, as it found above, the court need
not reach any conclusion about the “law of the
case” because the Jones case has been dismissed.
But the court notes that the discretionary function
exception is a very significant feature of this

litigation. It is difficult for the court to perceive
that the decision from an individual case would
bind the remaining MDL cases before any
opportunity for all parties to conduct discovery
and engage in briefing and argument on the issue.

The Plaintiffs raise a variety of negligence claims
against the Government: (1) *1344 disposal of
pollutants and contaminants at Camp Lejeune, (2)
failure to protect the Camp Lejeune water supply from
contamination, (3) failure to investigate and remediate
contamination, and (4) failure to adequately wamn
inhabitants of exposure to contaminated water. The
Government contends that even if these claims were
not barred by the statute of repose, the Plaintiffs'
negligence and “failure to wam™ claims are also
barred by the “discretionary function” exception to the
Federal Tort Claims Act, The Plaintiffs respond that
the discretionary function exception is not applicable
because the regulations issued by the Navy Bureau of
Medicine and Surgery (“BUMEDSs”) as well as other
regulations provided mandatory duties and specific
courses of action with respect to safe water supply such
that the Government's obligations in this area were
ministerial and not discretionary. The Plaintiffs further
argue that the Government made the choice to provide
its own water supply at Camp Lejeune rather than use
the local municipality's water, and thus, these actions
become akin to business or routine maintenance of

property.

As the court explains above, there are exceptions to the
Government's liability under the FTCA. One of those
is the “discretionary function” exception contained in

28 US.C. § 2680(a). 1% “These exceptions must be
strictly construed in faver of the United States, and
when an exception applies to neutralize what would

otherwise be a waiver of immunity, a court will lack

subject matter jurisdiction over the action.” 107

Y06 gee og., Zelaya v. United States, 781 F.3d 1315,
1322 (11th Cir. 2015).
107

Id. (quotation and citation omitted).

Section 2680(a) exempts from FTCA liability:
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(a) Any Claim based upon an
act or omission of an employee
of the Government, exercising
due care, in the execution of a
statute or regulation, whether or
not such statute or regulation
be valid, or based upon the
exercise or performance or the
failure to exercise or perform
a discretionary function or
duty on the part of a federal
agency or an employee of the
Government, whether *1345
or not the discretion involved be

abused, 198

“In short, the discretionary function exception serves
to preserve sovereign immunity for any claim that is
based on a federal agency or employee's performance
or nonperformance of a discretionary task, even if] in
so acting, the agency employee may have abused his

discretion.” 103

108 Id.

109 14 at 1329,

“In guiding the courts’ application of the discretionary
function exception, the Supreme Court has formulated
a two-part test. First, the conduct that forms the basis
of the suit must involve an element of judgment or

choice by the employee.” 0wy determining whether
judgment or choice is present in the particular conduct
at issue, the inquiry focuses on whether the controlling

statute or regulation mandates that a government agent

perform his or her function in a specific manner.” Hi

“If a federal statute, regulation, or policy specifically
prescribes a course of action for an employee to follow,
the Government will have failed to show that the
action at issue allowed for the employee's exercise
of judgment or choice because, in that case, the
employee had no rightful option but to adhere to the

directive.” 12 “Conversely, unless a federal statute,
regulation, or policy specifically prescribes a course
of action embodying a fixed or readily ascertainable

standard, it will be presumed that the particular act

involved an element of judgment or choice.” 13

110 14, (citing Berkovitz v. United States, 486 U.S.
531, 536, 108 S.Ct. 1954, 100 L.Ed.2d 531

(1988)).
111 Id. {(quotations and citations omitted).
112 Id. at 1329-30 {quotation and citation omitted).
113

Id. at 1330 (quotation and citations omitted).

“If the Government has met this first element of the
test for applying the exception, then the second part
of the test requires the court to determine whether that
judgment is of the kind that the discretionary fimction

exception was designed to shield.” 14 wp particular
decision will be of the kind protected by the exception

if it is the type of decision that one would expect to be

inherently grounded in considerations of policy.” L3

“Indeed, when a government agent is permitted to
exercise discretion in making a particular decision—
whether that permission is express or implied—it must
be presumed that the agent's acts are grounded in
policy when exercising that discretion.” 116 “Finally,
in examining whether an employee's discretion is
of the type grounded in public policy, one uses an
objective test, and the employee's subjective intent is

irrelevant.” 117

14 Id. {(quotation and citation omitted).
115 Id,
116

Id. (quotation and citation omitted).

117 Id.; see also United States v. Gaubert, 499 U.S.
315,325,111 8.Ct. 1267, 113 L.Ed.2d 335 (1991}
(focus of inquiry is “not on the agent's subjective
intent ..., but on the nature of the actions taken
and on whether they are susceptible to policy
analysis™).

The court finds here that its ruling on the discretionary

function exception is a matter properly considered

under Rule 12(b)(1) subject-matter jurisdiction. 18

Because *1346 the court permitted a period of
discovery on the discretionary function exception, the
court finds that this is not simply a facial challenge to
which the court would need to assume the truth of the
allegations in the complaints and proposed amended
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complaints, rather the court views this as a factual
challenge pursuant to which the Plaintiffs bear the
burden of proof to show that a waiver of sovereign

Immunity exists. HI Thus, the court may consider
matters outside of the pleadings to determine whether

it has subject-matter jurisdiction. 120

H8  gee Zelaya, 781 F3d at 1338-39 (detailed
discussion on jurisprudential considerations of
Rule 12(b)}6) or Rule 12{b}1) dismissal).
Further, for the same reasons as addressed in
Zelaya, the court finds the result would be the
same whether the court considered the arguments
pursuant to Rule 12{b)(1) or Rule 12(b}{6). Id.

19 See, e.g., Odyssey Marine Exploration. Inc. v.

Unidentified Shipwrecked Vessel, 657 F.3d 1139,
1169 (11th Cir. 2011); OS1, Inc. v. United States,
285 F.3d 947, 951 (11th Cir. 2002). Citing
Whisnant v, United States, 400 F.3d 1177, 1181
(9th Cir, 2005), the Plaintiffs argue that the
Government bears the burden of demonstrating

the applicability of the discretionary function
exception. The Eleventh Circuit does not apply
the burden in the same manner as the Ninth
Circuit. See alse S.R.P._ex rel. Abunabba v
United States, 676 F.3d 329, 333 (3d Cir. 2012)
(holding Government bears burden of proving
discretionary function exception).

120 See, .z, McMaster v. United States, 177 F.3d
936, 940 (11th Cir. 1999).

Based on the arguments presented by the Plaintiffs, the
court finds there is some confusion in the briefing in
distinguishing between the issue of negligence and the
issue of whether a specific federal statute or regulation
provided guidance such that any action taken or not
taken was not a matter of discretion, but rather was
mandatory. For this reason, the court finds it useful to
give more measured consideration to Autery v. United

States. 12} 1 Autery, the plaintiffs filed suit against
the United States for death and injuries sustained by
passengers in an automobile when two black locust
trees fell on their car in the Great Smoky Mountain
National Park. Over a decade before the accident, the
National Park Service had issued a “directive” which
stated:

Protection of the visitor,
and park and concessioner
employees, from violations
of laws and regulations and
from hazards inherent in the
park environment, is a prime
responsibility of the National
Park Service. The saving and
safeguarding of human life
takes precedence over all other
park management activities,
whether the life is of the
vigitor, concessioner, or park

employee.... 122

Pursuant to that directive, the unwritten policy at the
time of the accident was to “make every reasonable
effort within the constraints of budget, manpower, and
equipment available to detect, document, remove, and

prevent tree hazards.” 123 Under this policy, rangers
would visually inspect trees and report back any known

hazardous trees for removal. %% Natural resources
specialists at the Park were also aware of the special
danger facing black locust trees due to bore infestation
and the accompanying recommendation to remove

such trees. ! Park personnel met to discuss the

information about black locust trees. 126

121 992 F.2d 1523 (11th Cir. 1993).

122 14, at1525.

123 1d,
124 1d,
125 14
126 Id.

In carefully considering both United States v.

Gaubert, 127 and Berkovitz v. United States, 128 e
Autery court first analyzed #1347 what policy issue
was hefore it. The court stated:
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The district court’s inquiry,
on the other hand, by asking
the park officials
had discretion to

whether
remove
“hazardous” trees, begs the
question. The tree inspection
program was designed to
identify which trees were
hazardous.  Whether  park
persomnel had discretion in
executing that plan is the
The district
analysis appears to
collapse the question of
whether the Park Service was
negligent into the discretionary
function inquiry. That s,
after finding that the Park
Service had knowledge of the
danger of black locust trees,
the district court imposed a
“reasonableness” requirement
government's

relevant issue.

court's

on the

conduct, '%?

The court found, instead, that it “is the governing
administrative  policy, not the Park Service's
knowledge of danger, however, that determines
whether certain conduct is mandatory for purposes
of the discretionary function exception. The FTCA
expressly provides that the exception applies to

policy judgments, even to those constituting abuse

of discretion.”1® The court further stated “the
relevant inquiry here is whether contrelling statutes,
regulations and administrative policies mandated that
the Park Service inspect for hazardous trees in
a specific manner. If not, then the Park officials'
decision to employ a particular inspection procedure
—and its execution of that plan—is protected by the

discretionary function exoeption.” 131

127 499 Us. 315, 111 8.Ct. 1267, 113 LEd.2d 335
(1991).

128 436U.8. 531, 108 S.Ct. 1954, 100 L.Ed.2d 531
(1988).

129 992 F.2d at 1528 (footnote omitted).
130

1d. (quotation and citation omitted).

131 o

The Autery court found that the Park Service had
granted rangers discretion in inspecting trees and in
determining which trees should be removed. The court

distinguished Phillips v. United States, 1>
that the tree inspection plan did not “compel park

employees to inspect certain trees on certain days or

noting

remove a particular number of trees per week.” 133
Ultimately, the Autery court found that there was no
specific mandatory policy that removed discretion; and
that the decisions of the Park rangers were grounded
in social, economie, and public policy such that the

discretionary function exception applied. 134

132 956 F2d 1071 (11th Cir. 1992).
133 993 F2d at 1529,

134 14 2 153031

Similarly, here, the Plaintiffs argue that the
Government failed in following the regulation that
the water supply at Camp Lejeune should not be
contaminated. But whether contamination occurred
due to negligence is not the relevant inquiry; rather the
question is whether any federal statute or regulation
presented sufficiently specific instructions to base
personnel on how to provide for a safe water supply.

1. Federal Statute or Regulation

The first step on the discretionary function analysis
is whether the conduct of the officials at Camp
Lejeune was controlled by a statute or regulation
that mandated the government agent perform in a
specific manner. Over the course of the litigation,
the Plaintiffs have pointed to several different federal
statutes or regulations they believe set forth mandatory

duties on the part of the Government. 135 Although
there is no master complaint at *1348 this point in
the litigation, the court will consider all arguments
raised by the Plaintiffs in their briefing and in their
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proposed amended complaints. In their first response
to the Government's motion to dismiss on the basis
of the discretionary function exception, the Plaintiffs
argued that mandatory obligations were set forth in the

1974 Federal Safe Drinking Water Act and its 1996

amendments. 136

135 The Plaintiffs sporadically make reference to

the fact that they requested and did not receive
certain items from the Government in discovery.
The court is not persuaded by these comments
as the Plaintiffs did not pursue any recourse
with the court during the period of discovery on
the Feres doctrine and the discretionary function
exception.

136 See Doc. No. [136], Plaintiff Bryant's Proposed

Amended Complaint, 4 106-07.

The Safe Drinking Water Act of 1974 authorized the
Environmental Protection Agency to regulate drinking

water standards for public water supplies. 137 The EPA
established a priority of substances it would begin to
regulate and it began to set Maximum Contaminant

Levels as enforceable standards. '>® The initial list,
effective in 1977, contained only ten substances, none
of which were the relevant contaminants to Camp

Lejeune. 139 Undera general category of “chlorinated

hydrocarbons,” the EPA regulated four pesticides—

endrin, lindane, methoxychlor, and toxaphene. 140

137 See 42 US.C. §§ 300f et seq.
138 gee 48 Fed. Reg. 45502 (Oct. 5, 1983).
139 See Doc. No. [79], Ex. 36.

140 e Dac. No. [62], Ex. 14 (40 Fed. Reg. 59570
(Dec. 24, 1975)).

In the early 1980s, the Environmental Protection
Agency announced that it would begin the process of
developing regulations for volatile organic chemicals

141 The chemicals

such as those at issue here.
that the Plaintiffs specify in their complaints are
benzene, trichloroethylene (TCE), tetrachloroethylene
(PCE), dichloroethene {DCE), and vinyl chloride, The
Government's expert, Dr. Davis Ford, testified that
the DCE and vinyl chloride detected in the ground at
Camp Lejeune are “daughter products” of PCE and

TCE and likely resulted from the use and disposal of

TCE and PCE at Camp Lejeune. 142 He further noted
that benzene is generally present in the environment,
usually as a result of industrial activities, storage tanks,

and vehicle maintenance. !4>

141 Id

142 gee Doc. No. [62], Ex. 9 at 17.

143 14 at12-13.

In 1984, the EPA issued a proposal for “recommended”
maximum contamination levels for TCE, PCE, DCE,

and vinyl chloride. % 1t was not until 1989 that
the EPA issued final regulations for enforceable
maximum contamination levels for benzene, TCE,

and vinyl chloride. !* Final levels for DCE and

PCE were not effective until 1992. 146 Likewise, and
significantly, the BUMEDs did not specifically list
benzene, vinyl chloride, TCE, and DCE until the 1993
update to BUMED 6240.10 after the Camp Lejeune

contaminated wells were closed. 147

144 14 Ex 37.
145 gee Doc. No. [62], Ex. 10.

146 14 Exs. 9and I1.

147 Id., Exs. 18 (noting that these substances only

recently had “maximum contamination levels”
set by EPA) and 19 (adding tetrachloroethylene
{PCE) to BUMED instroction based on newly
enacted EPA regulation).

The Plaintiffs also refer to Base Order 5100.13B
governing the Safe Disposal of Contaminants or
Hazardous Waste (including organic solvents) which
provides that commanders and officers will “cause
periodic inspections to be made of contaminants
and hazardous materials in stock to determine

serviceability.” '*® The Base Order *1349 also
states that the Base Safety Manager “will direct safe

disposition of subject waste not salable or usable.” 149

148 5ee Base Order, § 4a. The Base Order is attached
as Exhibit 9 to the Plaintiffs' response to the
Defendant's motion to dismiss on the basis of the
discretionary fumction exception. See Doc. Ne.
[70].
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149 14, at § 4a(3).

The Plaintiffs rely most extensivelj,'150 on the
following provisions of the BUMEDs:

6a. The water supply should
be obtained from the most
desirable source which is
feasible, and effort should
be made to control pollution
of the source. If the source
is not adequately protected
by natural means, the supply
shall be adeguately protected

by treatment. 151

The BUMED further specified that “adequate
protection by ftreatment means any one or
any combination of the controlled processes of
coagulation, sedimentation, absorption, filtration,
disinfection or other processes which produce a
water consistently meeting the requirements of these

standards.” 152

150 The Plaintifs specifically disavow any reliance

on the Clean Water Act, the Resource
Conservation Recovery Act (“RCRA”) or
Suggested No Adverse Response Levels
(“SNARLS"}). See Doc. No. [70], at 6 n4. To
the extent that any individual Plaintiff would rely
on the SNARLS, see Doc. No. [126], ] 52—
54, as the name indicates, such levels were only
“suggested” and therefore could not form the
basis of any specific mandatory direction to base

officials,

151 gee BUMED 6240.3B (effective September 30,
1963); BUMED 6240.3C (effective August 25,
1972). The 1963 BUMED is attached as Exhibit
2 to the Plaintiffs' response to the Defendant's
motion to dismiss on the basis of the discretionary
function exception. Sgg Doc. No. [70]. The 1972
BUMED is attached as Exhibit 6.

152 1d, § 5b.

It continued:

6b, Frequent sanitary surveys
shall be made of the water
supply system fto locate and
identify health hazards which

might exist in the system. 153

A “health hazard” is defined as including “a structural
defect in the water supply system, whether of location,
design, or construction which may regularly or
occasionally prevent satisfactory purification of the
water supply or cause it to be polluted from exiraneous

sources.” 154
154 Id, § 5d.

Moreover, section 7 of the BUMED discussed the
standards or limits generally contained in the 1962
Public Health Service Drinking Water Standards.

7(c). Chemical characteristics:
limits. Drinking water shall
not contain impurities in
concentrations which may be
hazardous to the health of
the consumers. It should not
be excessively corrosive to
the water supply system.
Substances used in  its
treatment shall not remain
in the water in concentration
greater than required by
Substances
which may have deleterious
physiological effect, or for
which physiological effects are
not known, shall not be
introduced into the system in

good  practice.

a manner which would permit

them to reach the consumer, 155
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The 1972 BUMED specifies that the “presence of the
following substances in excess of the concentrations
listed shall constitute grounds for rejection of the
supply [listing values for specific substances].” Under
“pesticides” one of those substances was listed as

“chlorinated hydrocarbons.” 136

155 14,57

156 gee BUMED 6240.3C, § 7(3)d(2).

The Plaintiffs then allege that the Government was
“frandulent” and “willfully and wantonly negligent
in failing to follow [the] mandate” of the BUMEDs
and “failed to exercise due care” by causing or
*1350 allowing pollutants and contaminants such
as “trichloroethylene (TCE), as well as PCE and
refined petroleum produces, such as benzene, toluene,

ethylbenzene, and xylenes (BTEX)” to leak and

contaminate the base water supply. 157

157 See Wright Proposed Am. Cmplt., ¥ 67; Bryant

Proposed Am. Cmplt., 1Y 262-64.
As to the relevance of the BUMEDs, the court finds

OSL Inc. v. United States, °® to be most directly
applicable to this case. In OSI, a neighboring property
owner sued the Government for damages allegedly

resulting from contamination caused by the dumping
of hazardous substances at Maxwell Air Force base.
The plaintiff argued that the decisions made by the
Alr Force base regarding the disposal of hazardous
substances were not subject to the discretionary
function exception because certain manuals that

governed landfill disposal decisions created mandatory

obligations on the part of the Government. 159

158 185 F.3d 947 (11th Cir. 2002).

159 14, at951.

The court found that the manual in question made it
an “objective” to protect water sources in the disposal

of hazardous materials. 1% Ultimately, the OSI court
held “that an agency manual which provides only
objectives and principles for a government agent to
follow does not create a mandatory directive which
overcomes the discretionary function exception to the

FTCA.” ¢! The court also found that the “nature of

the military's function requires that it be free to weigh
environmental policies against security and military
concerns. We hold that the decisions at issue here
reflect the kind of judgment that the discretionary

function exception is designed to shield.” 162

160 Id. (citing to facts as established in Aragon v

United States, 146 F.3d 819, 826 (10th Cir. 1998}
which considered same regulations as cited by
plaintiff in OST).

161 14 ar952.

162 Id. at 953: see also Slappey v. U.8. Army Corps

of Eng'rs, 571 Fed. Appx. 855 (11th Cir. 2014);
Snyder v, United States, 504 F.Supp.2d 136 (S.D.
Miss. 2007), aff'd, 296 Fed. Appx. 399 (5th Cir.
2008).

The Plaintiffs are correct that the BUMEDs use
mandatory language with respect to the need to

deliver clean drinking water. Significantly, however,
the manner in which this objective was to be achieved
was left to the agency, For example, as the Plaintiffs
themselves point out, the “grounds for rejection™
language is a term of art from the 1962 Public Health

Service Drinking Water Standards. 163 But those
standards contain discretion because the “grounds for
rejection” limits are “limits, which should not be
exceeded when more suitable water supplies can be
made available” and the limits are “based on factors

which render a supply less desirable for use.” 164

163 see Doc. No. {701, Ex. 5.

164 14 ar22.

The question is not whether Camp Lejeune was under a
directive to provide a clean water supply; the question
is whether those responsible for the required clean
water supply had any discretion in the manner in

which that supply was to be achieved. 165 The fact
that BUMEDs were %1351 orders that had to be
followed by the Marine Corps does not mean that the
BUMEDs contained specific mandatory instructions
for how to achieve a clean water supply that removed
any discretion from the part of those responsible for
the water supply at Camp Lejeune. There simply is
no question here but that there were a myriad of
discretionary decisions that had to be made about how

to provide clean water at Camp Lejeune. 166
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165 It is for this reason that the Plaintiffs’ emphasis

on the testimony of the Defendant's Rule 30(b)
(6) witness, Dr. Davis Ford, is inapposite. See
Doc. No. [70], at 26-31. Dr. Ford clearly testified
that BUMEDs were public health directives that
could not be disregarded and the BUMEDs
contained certain minimum requircments for
water quality. But this testimony does not answer
the question in the first step of the discretionary
function analysis—whether there was a specific
mandatory policy that had to be followed on how
to assure water quality.

166 Finally, the Plaintiffs point to the provision of

the 1972 BUMED which stated that “[flrequent
sanitary surveys shall be made of the water
supply systermn™ and argue—without citation—
that no such surveys were ever conducted.
The Government, however, proffered testimony
from Julian Wooten, Director of Camp Lejeune's
Office of Natural Resources and Environmental
Affairs in the 1980s that he had worked in
a “potable water” laboratory at Camp Lejeune
and had done a variety of testing on substances
such as bacteria, chloroform bacteria, possibly
salinity, and chlorine and fluoride. Sgg Doc. No.
[79], Ex. 39, Wooten Depo., at 1-12, 22-27,
The Govermment has also produced records of
water supply evaluations conducted from the
late 1950s to the 1970s, including the first six
“chlorinated hydrocarbon” pesticides listed in
the initial implementation of the Safe Drinking
Water Act regulations. See id., Exs. 40-42. These
reports are quite lengthy and detailed. To the
extent they address the complexity of providing
an adequate water supply, they are more evidence
of the fact that decisions with regard to the water
supply required a great deal of discretion and the
balancing of logistics and capabilities.

The Base Order also does not specify any particufar
contaminants and gives base officials discretion to
determine whether an item is salable or serviceable and
where it should be disposed. There are no mandatory
or specific methods of disposal required in the Base
Order. Similarly, in Autery, the mandatory directive
was that “saving and safeguarding of human life takes
precedence over all other park management activities,”
but the manner in which that prime responsibility

was achieved was left to the discretion of the Park

Service employees. In Rodriguez v, United States, 167

the regulations goveming the provision of exercise
equipment to detainees at an immigration holding
facility provided that the facility had to offer “safe”
conditions for the use of the equipment, but it did
not “point to the manner” in which the facility

was to provide those conditions. 168 Thus, the court
determined that there was discretion and choice in
the manner in which the facility set up the exercise

gquipment. 169

167 415 Fed Appx. 143 (11th Cir. 2011).

168 14 at 146.
169 Id.

The Plaintiffs' own industrial hygiene expert, Andrew
Havics, likewise testified that the Safe Drinking Water
Act began to set national standards through the
issuance of recommended maximum contamination
levels and then enforceable maximum contamination

levels. !0 But levels for benzene, TCE, and vinyl
chloride were not proposed until 1987, and PCBs not

proposed until 1991. 171

170 gee Doc. No. [71], Havics Aff., § 23.

171 1d., 9 25.

The 1972 BUMED referenced by the Plaintiffs only
regulates a category of “chlorinated hydrocarbons”
as a part of the “pesticides” category. The 1972
BUMED was based on the 1962 Public Health Service
Drinking Water Standards which did not regulate any
of the “volatile organic solvents” at issue here. As
described above, the EPA only regulated “chlorinated
hydrocarbons™ as part of pesticides. The Government's
experts, Dr. Davis Ford (environmental engineer)
and Dr. Remy Hennet (geochemist) both testified
that the types of chemicals that caused the relevant
contamination here were not regulated prior to 1985
when the *1352 Camp Lejeune wells closed. Dr.
Hemnet provided testimony about the use of the
term *chiorinated hydrocarbon” in the BUMEDs.
He testified that the term “chlorinated hydrocarbon”
referred to a class of “pesticides, herbicides, and
fungicides” and not the volatile organic compounds

such as TCE and PCE.'’? The Plaintiffs eXpress
disdain for the Govermnment's distinction between
“pesticides” and “organic solvents” because both are
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“poisons” and the source does not matter to the “health

and welfare of our Marines and their families.” '’> Of
course, this is not the applicable inquiry. The question
is whether there were specific mandatory regulations
concerning certain substances that the Plaintiffs allege
were present in the Camp Lejeune water supply. When
viewed through this lens, whether those substances
are characterized as “pesticides” or “organic solvents”
is very relevant to the inquiry of whether certain
regulations mandated limits as to contaminants. The
Plaintiffs' expert agreed on the characterization of
these chemicals.

172 See Doc. No. [62], Ex. 20, 1 5 (Hemnet Decl.).

173 See Doc. No. [70], at 31-32.

The Plaintiffs offered the testimony of Dr. Benjamin
Ross and Steven Amter that it was generally known
that organic solvents have “carcinogenic properties”
as early as the late 1940s. But there is no information
in the record which would support an argument
that there was any specific mandatory regulation
from any source governing contamination by volatile
organic substances, benzene, TCE, DCE, PCE, or vinyl
chloride. Nor, for that matter, is the Government's
knowledge as to the danger of any particular relevance.
As the court noted in Autery, Park Service personnel
certainly had knowledge that the black locust trees
were dangerous, but they also had the discretion
to determine a course of action to deal with that
danger. Therefore, the court finds that the Plaintiffs
have not established the existence of any mandatory
regulation for the relevant contaminant volatile organic
compounds until after the wells at Camp Lejeune were
closed.

The source of the Plaintiffs' contention that the
Govemnment had an obligation to “warn” is not clear
to the court. In response to the Government's motion
to dismiss on the discretionary fiinction exception,
the Plaintiffs argue that a new duty to warmn arose
from the Safe Water Drinking Act of 1974 and its
amendments addressing levels of exposure in 1987 and
1991, But those pieces of legislation addressed levels
of contaminants and did not give any mandatory and
specific instruction on the duty to warn individuals
no longer served by the drinking water supply.
Accordingly, the court finds that the Plaintiffs have not
pointed the court o any mandatory non-discretionary

federal regulations that would have directed the
Government to warn any former service members. The
first specific notification provisions regarding Camp

Lejeune appeared in legislation in 2006 and 2008. 174

174 See Pub. L. No. 109-364, § 318, 120 Stat. 2083,
2143-2144 (Oct. 17, 2006) and Pub. L. No. 110-
181, § 315, 122 Stat. 3, 56-57 (Jan. 28, 2008).

In 2006, Congress mandated that the Government
“take appropriate action” to locate and inform former
military personnel and residents of the contamination
of the water supply after the completion of the study
by the Agency for Toxic Substances and Disease
Registry (“ATSDR™)} on the relationship of childhood
cancers and birth defects to the contaminated drinking

water at Camp Lejeune. 175 The *1353 2008 Act
requires the Secretary of the Navy to “make reasonable
efforts to identify and notify directly individuals who
were served by the Tarawa Terrace Water Distribution

System.””76 The court finds that neither of these
statutes provides specific nor mandatory procedures on
notification and such decisions were still within the
discretion of the Government.

175 gee Pub. L. No. 109-364, § 318, 120 Stat, 2083,
21432144 (Oct. 17, 2006),

176 gec Pub. L. No. 110-181, § 318.

In her proposed amended complaint, Plaintiff Wright
also lists several occasions upon which she contends
a duty to warn arose. The Plaintiffs allege that
on October 21, 1980, data was collected from
various water sources at Hadnot Point on an HHTM

Surveillance Form.!”” The form noted that the
water was “highly contaminated with low molecular

weight halogenated hydrocarbons.””8 A second
data collection formm taken on December 18, 1980
reports “heavy organic interference” with the detection
of certain chemical compounds and recommends

testing by a different method. ! On February
26, 1981, the report indicated that “water highly
contaminated with other chlorinated hydrocarbons

(solvents).”180 An August 1982 report of Grainger
Laboratories found the presence of chlorinated
hydrocarbons which would impact health and therefore
were brought to the attention of Camp Lejeune

181

officials. Exhibit H also contains a series of
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memos which documents additional testing of samples

and analysis performed by Grainger Laboratories

with comments from base scientific personnel. 182

The memos confirm that trichloroethylene (TCE)
and tetrachloroethylene (PCE)} were not regulated
substances although SNARLS existed for some of

the substances. '*> The memos also generally reflect
the beginning efforts to identify the source of

the contamination. '¥* But nothing in these memos
triggered a duty to warn or specified any manner in
which to notify residents.

177 See Doc. No. [130], Ex. E.

178 g
17 14, Ex.F
180 Id., Ex. G.
181 14 Ex.H
182 Id,
183 Id,
184 Id,

Finally, Plaintiff Wright identifies as an individual act
of negligence an April 1982 memo to residents of
Tarawa Terrace which noted that the base was having
“serious problems” providing sufficient water supply

to residents because some wells had been taken out of

service due to “trace” amounts of contaminants, 185

185 Id., Ex. K; see also Doc. No. [70], at 4445 (citing
at Ex. 15 this 1985 notice to residents of Tarawa
Terrace).

On September 1, 2008, as part of the effort to comply
with congressional mandates that the Department of
the Navy make efforts to reach all residents of Camp
Lejeune, the Navy worked with the Internal Revenue
Service to send notices to residents for whom the

Navy did not have a current address. 186 The notice
indicated it related to water quality at Camp Lejeune
and encouraged individuals to sign up for a notification

registry. 187 1t indicated that unregulated chemicals
had been in the water in the early 1980s and the Navy

was attempting to assess the health impact, 188 Again,
the language of the statute was not specific in the

manner in which the Department of Navy should go
about making these contacts or the *1354 language
that should be used in the notifications. For all of these
reasons, the court finds there was no federal statute or
regulation that mandated a government agent perform
his function in a specified manner.

186 See Doc. No. [164], Ex. F.
187 g

188 Id,

2. Implications for Policy Concerns

The second step in the discretionary function analysis
is whether the judgment that must be exercised by
the Government agents is the kind the discretionary
function doctrine was intended to shield. The
Government points out that the policy considerations
in this matter included: providing adequate water
supply to the base, maintaining military readiness,
prioritizing military obligations with limited financial
resources, addressing drinking water standards for
those substances actually regulated, and working
within the greater Department of Defense Installation
Restoration Program (“IRP”)} and the Navy's
Assessment and Control of Installation Pollutants
(“NACIP™). These two programs encompass the
Department of Defense's consolidated effort to address
contaminated military sites throughout the United
States through the establishment of priority listings
similar to the EPA Superfund site.

As OSI and Aragon make clear, the direction of
resources on a military base during the Cold War is a
classic illustration of the kind of balancing of national
security and economic policies that should be protected
by the discretionary function exception. The court is
not persuaded otherwise by the authority cited by the

Plaintiffs. In Gibson v. United States, }* the plaintiff
sued the Department of Navy when he slipped and fell
while inspecting FEM A mobile homes to be sold at an
auction. The court likened the Government's role here
as the same as any other “business.” But the provision

of clean water is a classic government function and
not that of a “business.” Furthermore, the disposal of
hazardous material is not the type of “routine property
maintenance” contemplated in Gibson. Nor is it the

WESTLAW © 2019 Thomson Reuters. No claim to oniginal U.S. Government Works.
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type of problem that can be resolved with “garden-
variety remedial steps™ as contemplated in S.R.P. ex

rel. Abunabba v, United States. 190

189 809 F.3d 807 (5th Cir. 2016).

190 676 F3d 329,338 (3d Cir. 2012). The court might
further note that the Abunabba court actually held
that the discretionary function exception applied
where the plaintiff was bitten by a barracuda
while playing near the shore of a national
monument and had alleged that the Government
should have posted additional warning signs. Id.
at 338,

Finally, the Plaintiffs argue that the Government
should not be permitted to utilize the discretionary
function exception because they have alleged that
the negligent conduct was marked by individual

carelessness or laziness. '°! Tt does not appear that
the Eleventh Circuit has recognized this carve out to

the discretionary function exception. 192 Moreover,
nothing in the allegations made by the Plaintiffs can
be characterized by individual carelessness or laziness.
As the court explained above, there is no evidence
that the Government refused to conduct water quality
surveys. All of the cases cited by the Plaintiffs involved
single instances of negligence or failure to conduct
some kind of inspection. The evidence in the record
shows that the ¥*1355 implications of dumping,
leaking, and contamination were not fully understood
until the mid-to-late 1980s, when the Government
began regulating these substances. A myriad of policy
considerations went into assuring the water supply at
Camp Lejeune and later addressing the contamination
of the water supply.

191 gee Doc. No. [141], at 21.

192 See Rich_v. United States, 811 F3d 140,
147 (5th Cir. 2015) (*The Second Circuit has
acknowledged that discretionary conduct cannot
be grounded in a policy decision when that
conduct is marked by individual carelessness

or laziness. See Coulthurst v, United States,
214 F.3d 106 (2d Cir. 2000) (concluding that
the discretionary function exception would not
apply to a prison official's inspection of faulty
weight equipment that caused plaintiff's injuries
if that inspection was performed in a ‘carelessly
inattentive’ manner).”).

Furthermore, it is clear that decisions whether to
warn are full of implications for policy concerns. In

Sanchez ex rel. D.R.—S. v. United States, !*> the court
considered the claims of residents of the Puerto Rican
island of Vieques that the Department of the Navy was
negligent in failing to warn them of the dangers of

contamination from decades of ammunition use on the
island. The court found that the Navy's decisions in this
area were discretionary. The court distinguished cases
of “obvious health hazards” or “easily-correctable
danger from environmental effects” and found in
contrast that the policy issues as to the accurnulated
ammunition were significant because the Navy had
to “weigh competing interests between secrecy and

safety, national security and public health.” 194 10

reaching this conclusion, the court relied on cases from
the Ninth and D.C. Circuits which held that decisions
concerning pollution disciosures by the military were

covered by the discretionary finction exception. 193

Even more specifically applicable to the facts here,
the Sanchez court cited to numerous cases which
“hold that the government's decision whether to wam
about the presence of toxins, carcinogens, or poisons

falls under the discretionary function exception to the

FTCA's waiver of sovereign immunity.” 196

193 671 F.3d 86 (1st Cir. 2012).

194 1d. at 100 (quotation and citation omitted).

195 Id. at 101 (citing Loughlin v, United States, 393

F.3d 155 (D.C. Cir. 2004) (holding government's
decision to bury toxic World War I munitions
under neighborhood without public disclosure
subject to policy considerations); In re Consol.
U.S. Atmospheric Testing Lifig., 820 F.2d
982 (9th Cir. 1987) (same outcome where
government did not disclose radiation dangers
from military testing program)}; see also Slappey
v. U.S. Army Corps of Eng'rs, 571 Fed.Appx.
855 (11th Cir. 2014) (“Indeed, we've repeatedly
held that an agency's decision whether to warn,

and how to wam, implicates policy concerns for
purposes of the discretionary function analysis.
See, e.g., [U.S.] Aviation Underwriters[. Inc.],
562 F.3d [1297], 1300 [ (1tth Cir. 2009) }
{decision whether to warn pilots of severe clear
air turbulence), Monzon v. United States, 253
F.3d 567, 572 (11th Cir. 2001) (deciston whether
to warn of rip currents)”).
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196

See Sanchez, 671 F.3d at 101-02 (“Ross v.
United States, 129 Fed.Appx. 449 (10th Cir.
2005) (discretionary function exception applied
to Air Force's decision whether and how to warn
neighbors of contamination of ground water by
trichloroethylene buried by Air Force)); Savary
v. United States, No. CV-95-07752, 205 F.3d
1352, 1999 WL 1178956 (9th Cir. Dec. 14,
1999) (per curiam) (table case)} (Jet Propulsion
Laboratory's failure to issue warnings to its
employees regarding dangers of exposure to
soil and groundwater contaminated by hazardous
materials fell under the discretionary function
exception because the decision to make such
a warning required judgments balancing the
magnitude of risk associated with contamination
with the risks and burdens of a public warning
program); Minns v. United States, 155 F.3d
445, 450 (4th Cir. 1998) (military's decision
whether fo warmn velerans about dangers of

inoculations or exposure to pesticides fell
under discretionary function exception, and
‘questioning the military's decision’ would create
a ‘court-intrusion problem”); Maas v. United
States, 94 F.3d 291, 297 (7th Cir. 1996) (Air
Force's decision not to warn veterans of cancer

dangers associated with cleaning up crash site
of bomber carrying nuclear weapons fell under
discretionary function exception: ‘[d]eciding
whether heaith risks justify the cost of a
notification program, and balancing the cost
and the effectiveness of a type of warning,
are discretionary decisions’); Angle v. United
States, No. 95--1015, 89 F.3d 832, 1996 WL
343531, at *3 (6th Cir. June 20, 1996) (per
curiam) (table case) (Air Force's decision not to

warn occupants of base housing of lead paint
contamination fell under discretionary function
exception: the Air Force ‘had to balance the
potential effectiveness of a general warning
against the possibility that such a warning miglt
cause unfounded fears’); Daigle v. Shell Qil Co.,
972 F.2d 1527 {10th Cir, 1992} (Army's failure
to wam residents that cleanup of nearby toxic
waste dump could cause exposure to waste fell
under discretionary function exception because
procedures implementing cleanup implicated
policy considerations underlying CERCLA
response actions).”

Accounting Office (GAQO) study Activities Related
to Past Drinking Water Contamination at Marine
Corps Base Camp Lejeune (May 2007) discussed
the first testing of the water supply at the base in

1980. %7 The first test lead to additional testing
and the understanding in 1982 and 1983 that TCE

and PCE were the contaminants.'®® The Report
notes that further testing was not done ai that time
because the EPA had not yet identified standard
acceptable levels for TCE and PCE in a water supply
and variations in the test results raised questions

about the tests' validity. B9 It was in 1984 and
1985 as part of the Navy NACIP program that
the volatile organic contamination was confirmed

and the wells removed from service. 2% Loughlin
notes that a “decision to engage in further study to
determine the appropriate” levels is “based on public
policy considerations, including the socio-political
and economic implications of recognizing an action
level in one situation that could not be consistently

applied.”zm This is particularly noteworthy here
where there is no dispute that the early to mid-
1980s was a period of scientific advancement in
the understanding of the dangers of these types of

pollutants. 202 None of this discussion relates to the
merits of the Plaintiffs’ allegations that the Government
was negligent in its provision of water at Camp
Lejeune. Rather, the court holds that the supply of
safe water on a military base is a function rife with
discretion and the decisions involved are *1357 the
type the discretionary function doctrine is designed to
protect.

197 " See Doc. No. [62], Ex. 7, at 20-29.

200 o4

201 393 Fad at 165.

202 Even in the absence of BUMEDs, the Plaintiffs
argue that the court should apply a North Carolina
statute concerning a continuing duty to maintain
premises and inspect for leaking fuel tanks to

*1356 The Plaintiffs point to the fact that the
Government became aware of elevated levels of
contaminants in the early 1980s. The Government

their negligence claim. The Plaintiffs contend
that North Carolina law imposes on “every
person who enters upon an active course of
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conduct the positive duty to exercise ordinary
care to protect others from harm and calls a
violation of that duty negligence.” See Doc. No.
{70], at 44-45 (citing Quail Hollow E. Condo.
Ass'n v. Donald J Scholz Co., et. al,, 47 N.C.App.
518, 522, 268 S.E2d 12, 15 (1980)). The
Plaintiffs contend that base personnel violated
this duty when they issued a notice that stated
only trace amounts of several organic chemicals

had been found in the water supply. See Doc.
Neo, [70], at 44-45 (citing Ex. 13 (1985 notice
to residents of Tarawa Terrace about limited
water supply)). But, as the court explained above,
the inquiry here is focused on whether there
is any mandatory federal statute or regulation
that provides mandatory guidance to Government
agents, and not any state law that might provide
a standard for negligence liability. It is not
clear to the court whether the Plaintiffs point to
this state statute for the purposes of substantive
liability or for the purpose of demonstrating that
the Government officials here did not have any
discretion in their actions because they were
mandated by North Carolina law. If it is the
former, the court discusses below that its ruling
on the discretionary function exception bars such
claims based on state law claims. If it is the
latter, a state statute cannot be the “specifically
prescribed course of action” the Government
officials had to follow. See Zelava, 781 F.3d at
1329 (referring to federal statute, regulation, or

policy).

3. Remaining Claims

Although the parties have focused their briefing on the
claims of negligence with respect to the contamination
itself, as well as a failure to warn, the court's analysis
applies equally to all other claims proposed by the
Plaintiffs. For example, Plaintiff Bryant's proposed
first amended complaint adds the following claims: (1)
negligence per se based on BUMEDs, (2) negligence
per se based on federal and North Carolina safe
drinking water acts, (3) negligence per se based on
the deficient notice of warning sent by the Internal
Revenue Service on September 1, 2008, (4) loss of
consortium under Georgia law, (5) wrongful death
and loss of consortium under Nerth Carolina law, (6)
negligent breach of the duty to wam, (7) negligent
infliction of emotional distress under North Carclina
law, (8) Fifth Amendment Due Process, (9) Fourteenth

Amendment Equal Protection, (10) negligent breach
of warranty or merchantability based on the sale of
drinking water in North Carolina, (11) nuisance, and

(12} trespass. 203

203 see Doc. No. {164].

The proposed amended complaint by Plaintiff Estate
of Grace Wright is not as specific in the claims it
intends to bring. Rather, the Plaintiff simply lists
categories of alleged duties without specific reference

to statute or obligation. % In any event, the Plaintiff
claims: (1) “violation” of BUMED 6240.3 (and other
regulations), (2) duty to warn, and (3) “willful and
wanton negligence.”

204 gee Doc. Nos. [126] and [1301.

As the court explained above, the Federal Tort Claims
Act grants federal jurisdiction to these claims under §
1346(b)(1) which provides:

Subject to the provisions of
chapter 171 of this title {i.e,
28 US.C. §§ 2671-2680],
the district courts ... shall
have exclusive jurisdiction of
civil actions on claims against
the United States, for money
damages, accruing on and
after January 1, 1945, for
injury or loss of property,
or personal injury or death
caused by the negligent or
wrongful act or omission of any
employee of the Government
while acting within the scope of
his office or emiployment, under
circumstances where the United
States, if a private person,
would be liable to the claimant
in accordance with the law of
the place where the act or

omission occurred. 205
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This is why Zelaya explains that “FTCA was enacted
to provide redress to injured individuals for ordinary
torts recognized by state law but committed by

federal employees.” 206 Byt the discretionary function
exception provides:

(a) Any Claim based upon an
act or omission of an employee
of the Government, exercising
due care, in the execution of a
statute or regulation, whether or
not such statute or regulation
be valid, or based upon the
exercise or performance or the
failure to exercise or perform
a discretionary function or
duty on the part of a federal
agency or an employee of
the Government, whether or
not the discretion involved be

abused, 207

Thus, the discretionary function exception applies to
“any claim based upon an act or omission” of a
government employee with respect to the “execution”
of a statute or *1358 the “performance or the failure
to exercise or perform a discretionary function or duty”
on the part of a Government agency or employee. The
cowrt finds this language covers all remaining claims
made or proposed by the Plaintiffs.

205 23 U.S.C. § 1346(b)(1).

206 gee 781 F.3d at 1323.

207 23U.s.C. § 2680(a).

Additionally, Plaintiff Bryant proposes two federal
constitutional claims, the first of which is a due process
claim in which she contends that the Government
violated Mr. Bryant's due process rights by failing to
abide by the BUMEDs, the Base Orders, the Federal
Safe Drinking Water Act, and the North Caraline

Safe Drinking Water Act. 208 The second is an
equal protection claim described as the Government's
“fail[ure] or refus[al] to provide Mr. Bryant with the

protections from contaminated drinking water afforded

to him under military, federal, and state law.” 209

208 gee Doc. No. [164], 14 173-78.

209 a9y 179-83.

In her proposed amended complaint, the Plaintiff
names only the United States as a defendant. However,
claims for damages against the United States for
violation of constitutional rights are “barred by the

doctrine of sovereign immunity.”210 For this reason
alone, the court dismisses Plaintiff Bryant's attempt at
alleging constitutional claims.

210 Boda v. United States, 698 F.2d 1174, 1176 (11th
Cir. 1983); see also FDIC v. Meyer, 510 U.S.
471, 485, 114 S.C1. 996, 127 L.Ed.2d 308 (1994)
(*[W]e implied a cause of action against federal

officials in Bivens in part because a direct action

against the Govermment was uot available.”)
(emphasis in original); McMahon v. Presidential
Airways, Inc., 502 F.3d 1331, 1334-35 (11th Cir.
2007) (“government has immunity by default™).

Moreover, in addition to the fact that Plaintiff Bryant's
claim is barred by sovereign immunity because it
is brought only against the United States, Plaintiff
Bryant has not alleged sufficient facts to show
that the Government's conduct here “shocks the
conscience” so as to state a claim for a due process
violation if the Plaintiff were to amend her claim to
bring a Bivens action against individual defendants.
Typically, substantive due process claims are raised
» 21l

by individuals who are *in custody. In the
event, however, that the Plaintiffs here could still
raise a substantive due process claim, it must be

“conscience shocking.”212 In Waddell, the plaintiffs
filed a substantive due process claim against various
government officials arising out of an automobile
accident caused by a former county jail inmate who had
been released early to work as a confidential informant
for the county and the DEA. The court undertook a
review of the substantive due process clause by noting
that:

[wle must take seriously
the Supreme Court's caution
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against expanding the concept
of substantive due process....
The Due Process Clause was
intended to prevent government
officials from abusing their
power, or employing it as
an instrument of oppression.
The substantive component
of the Due Process Clause
protects  individual liberty
against certain government
actions regardless of the
fairness of the procedures used
to implement them. But the
Fourteenth Amendment must
not be used through section
1983 as a font of tort law to

convert state tort claims into

federal causes of action. 213

#1359 “Thus, conduct by a government actor will
rise to the level of a substantive due process violation
only if the act can be characterized as arbitrary or

conscience shocking in a constitutional sense.” 214

The Eleventh Circuit has also noted that the:

Supreme Court has acknowledged that “the measure
of what is conscience-shocking is no calibrated
vard stick.” We know for certain, however, that
a showing of negligence is insufficient to make
out a constitutional due process claim. And even
intentional wrongs seldom violate the Due Process
Clause. Acts “intended to injure in some way
unjustifiable by any government interest” are “most
likely to rise to the conscience-shocking level.” But,
even conduct by a government actor that would
amount to an intentional tort under state law will rise
to the level of a substantive due process violation
only if it also “shocks the conscience.” 215

In a non-custodial setting, “a substantive due process
violation, would, at the very least, require showing of
deliberate indifference to an extremely great risk of

serious injury to someone in Plaintiff's position.” 216

211 See generally Collins v, City of Harker Heights,

503 U.S. 115, 112 S.Ct. 1061, 117 L.Ed.2d 261
(1992).

212 gec Waddell v. Hendry Cnty. Sheriff's Office, 329
F.3d 1300 (11th Cir, 2003).

Id. at 1304-05 (quotations and citations omitted).
214 14 at 1305,
Id, (citations omitted),

216 14 at 1306.

217 the court reiterated

In Dacosta v. Nwachukwa,
that the “[s]ubstantive due process doctrine is not a

‘font of tort law to be superimposed upon whatever

systems may already be administered by the States.’

»218 “Indeed, substantive rights ‘created only by state
law (as is the case with tort law and employment law)
are not subject to substantive due process protection ...
because substantive due process rights are created only

by the Constitution.” 219 «Conduct by a government
actor that would amount to an intentional tort under
state law would only rise to the level of a substantive
due process violation if it “shocks the conscience’
or interferes with rights ‘implicit in the concept of
ordered liberty’—in other words, only if it affects
individual rights guaranteed, explicitly or implicitly,

by the Constitution itself”?2°The Plaintiffs here
allege negligence, but there are no sufficient facts in
the Plaintiffs' complaints to “shock the conscience.”

217 304 F.3d 1045 (11th Cir. 2002).

218 14, at 1048 (quoting Paul v. Davis, 424 U.S. 693,
701, 96 S.Ct. 1155, 47 L.Ed.2d 405 (1976)).

219 Id. (quoting McKinney v. Pate, 20 F.3d 1550,
1356 (11th Cir. 1994) (en banc)).
220

Id. {quoting United States v. Salerno, 481
U.S. 739, 746, 107 S.Ct. 2095, 95 L.Ed.2d
697 (1987)); see also T.W. ex rel. Wilson v,
Schoo! Bd. of Seminole Cnty., 610 F.3d 588,
598 (11th Cir. 2010) (“Due Process Clause
protects individuals against arbitrary exercises of
government power, but ‘only the most egregious
official conduct can be said to be arbitrary

in the constitutional sense.” ” ... “Conduct
intended to injure in some way unjustifiable by
any government interest is the sort of official

WESTLAW  © 2018 Thomson Reuters. No claim {o original U.S. Government Works.



in re Camp Lejeune North Carolina Water Contamination..., 263 F.Supp.3d 1318...

action most likely to rise to conscience-shocking
level.”); Nix v, Franklin Cnty. Sch. Dist., 311
F.3d 1373, 1376 (11th Cir. 2002} (“Acts that
fall between the poles of negligence and malign

intent require courts to make ‘closer calls.’
7 ... “When shaping the contours of due-process
law, the [Supreme] Court has often emphasized
the need to prevent the Fourteenth Amendment
from becoming a surrogate for conventional tort

principles.”).

Plaintiff Bryant also has not offered any basis for
why Mr. Bryant is entitled to protection under the
Equal Protection Clause, To raise a disparate treatment
claim under the federal Equal Protection Clause, a
plaintiff must allege that (1) he is similarly situated
with other persons who were treated differently and
(2) the difference in treatment was based ona *1360

constitutionally protected interest, 221 plaintiff Bryant
has not articulated any constitutionally protected
interest upon which the treaiment of Mr. Bryant was
allegedly based.

221 See, e.g., Personnel Adm'r of Mass. v. Feeney,

442 U.8. 256,279, 99 S.Ct. 2282, 60 L.Ed.2d 870
(1979).

A plaintiff may also allege a “classification” Equal

Protection claim.*** Courts recognize a subset of
the classification cases known as “class of one”

Equal Protection cases. 231 Qlech, the Court stated
that “[oJur cases have recognized successful equal
protection claims brought by a ‘class of one,” where the
plaintiff alleges that she has been intentionally treated

differently from others similarly situated and that there

is no rational basis for the difference in treatment.” 22*

In Griffin, for example, the court considered (but
ultimately rejected) a claim by a property owner who
requested a connection to the municipal water supply
and was told she would need to give the city an
easement but where she claimed that other property
owners getting a connection were not required to give

an easement. > It also does not appear that Plaintiff
Bryant is asserting a classification or “class-of-one”
equal protection claim because there is no allegation
that the Government acted against Mr. Bryant based on
characteristics unique to him.

222 See, e.g., City of Cleburne v. Cleburne Living

Ctr,, 473 11.8. 432, 446-47, 105 8.Ct. 3249, 87

L.Ed.2d 313 (1985) (Equal Protection Clause
requires State to freat all persons similarly
situated alike or to avoid all classifications that
are “arbitrary or irrational” and reflect “bare ...
desire to harm a politically unpopular group™);
Lofion v. Secretary of Dep't of Children & Family
Servs., 358 F.3d 804, 817 (11th Cir. 2004) (“The
central mandate of the equal protection guarantee

is that *[t]he sovereign may not draw distinctions
between individuals based solely on differences
that are irrelevant to a legitimate governmental
objective.” ™).

223 See, e.g., Griffin Indus., Inc. v. Irvin, 496 F.3d

1189, 120001 (11th Cir. 2007) (citing Village of
Willowbrook v. Olech, 528 U.S. 562, 120 S.Ct.
1073, 145 1..Ed.2d 1060 (2000)).

224 gee 528 USS. at 564-65, 120 S.Ct. 1073.

225 gee 496 F.3d at 1203-07.

For the foregoing reasons, the court finds the
discretionary function exception applies to the
provision of a water supply at Camp Lejeune and
therefore bars the Plaintiffs' negligence and related
state law claims regarding the alleged contamination
of the water supply. The court GRANTS the
Government's motion to dismiss on the basis of the
discretionary function exception [62] and GRANTS
the Government's motion to dismiss [127].

D. Remaining Procedural Requests
The Plaintiffs ask that the court establish (1) a Steering
Committee, {2} set a schedule for the filing of an
Administrative Master Complaint, an answer by the
Government, and discovery. The court previously
found that due to the relatively small number of
complaints filed in the MDL, it was not necessary at the

origination of the MDL to file a Master Complaint. 226

The court stated that after the resolution of the Feres
and discretionary function exception issues, the court
“will establish a procedure, if necessary, for the filing

of an Administrative Master Complaint and assertion

> 2
of defenses.” 227

226 gee Doc. No. [24], at 6.

227 1d. at7.

Now that the court has considered all of the allegations
in the Plainiiffs' complaints and proposed amended
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complaints, and has determined that the Plaintiffs
cannot move forward, there is no need for any
further proceedings. Furthermore, the court DENIES
AS MOOT the Government's *1361 motion for
order relating to the preservation of documents and
electronically stored information [37].

E. Pro Se Motions
Three individual plaintiffs have been filing pro se
motions with the court. To address some of these
motions, it is necessary to review prior rulings made
by the court in the early stages of this litigation. On
October 19, 2011, the court entered an order staying
“any deadline the Government has to file a responsive
pleading (such as an answer or motion to dismiss)
in any case that is transferred to the Multidistrict
Litigation while the parties are conducting discovery

and briefing on the threshold jurisdictional issues.” 228

As the court was still addressing jurisdictional issues
in this latest order, the Government's obligation to file
responsive pleadings has still been stayed.

228 gee Doc. No. [21].

On October 17, 2013, the Judicial Panel on
Multidistrict Litigation transferred the case of Johnston
v. Administrator, Envirommental Protection Agency,
Civil Action No. 3:13-CV-10995 {(8.D. W.Va,) to

the MDL.2%° Shortly thereafter, Mr. Johnston filed

a motion to amend complaint. 230 The purpose of

his proposed amendment is to increase the monetary
relief sought from $5,000,000 to $10,000,000 due
to a recent diagnosis of renal cancer. Because the
court has determined that the Plaintiffs' claims cannot
go forward, the court DENIES AS MOOT Plaintiff
Johnston's motion to amend [97].

229 gee Doc. No. [94].

230 gee Doc. No. [97].

Mr. James Douse filed a complaint in the Northern
District of Georgla. On August 8, 2012, the
court transierred that complaint to the Multidistrict

Litigation. 2>! On August 19, 2015, the court denied
Mr, Douse's “motion for an indicative ruling” as
the issues referenced by Mr. Douse in that motion
at that time were pending on appeal before the

Eleventh Circuit. 2% Mr. Douse filed a motion for

reconsideration of that order. In his motion for
reconsideration, Mr. Douse references the injuries
suffered by him and his family allegedly due to water
contamination at Camp Lejeune. Mr. Douse's motion
for reconsideration addresses several of the same
arguments made by other Plaintiffs as to the statute of
repose and the issue of negligence under the Federal
Tort Claims Act. For the same reasons as the court has
given above, the court DENIES Mr. Douse's motion
for reconsideration [117].

231 See Doc. No. [86].

232 See Doc. No. [116].

Mr. Douse also filed a motion to amend his complaint.
In that motion, Mr. Douse states he wishes to amend
his complaint {0 add the statement of Secretary of
the Department of Veterans Affairs Bob McDonald
concerning the ATSDR report on contamination of
drinking water at Camp Lejeune, as well as several
points of procedural history in the litigation. Mr. Douse
also alleges that the Government committed “fraud” by
hiding the contamination of the drinking water at Camp
Lejeune. He also adds arguments similar to those he
raised in his motion for reconsideration. For the same
reasons as given above, the court DENIES AS MOOT
Mr. Douse's motion to amend complaint [123].

Mr. Douse files a motion for punitive and exemplary
damages due to the fact that the Government
attached Mr. Douse's administrative complaint to the
Government's opposition to Mr. Douse’s motion to
amend. Mr. Douse claims the attachment of the
administrative file is a *1362 violation of the
Health Insurance Portability and Accountability Act
(“HIPAA™) and thus he is entitled to punitive and
exemplary damages. The Government responds that
the attachment of the entire file was inadvertent. The
Government also notes that it requested that the Clerk's
Office place Mr. Douse’s administrative complaint
under seal and this has been done. The court finds
that any exposure of information was inadvertent
and for only a brief period of time. Therefore, the
court DENIES Plaintiff Douse's motion for punitive
and exemplary damages [143]; and DENIES Plaintiff
Douse's motion for additional award of damages, for
relief based on Bivens, and for a protective order [156].
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Mr. Andrew Straw has filed several motions for
default judgment contending that the Government has
not answered his complaint. However, as the court
explained above, when this Multidistrict Litigation
case was opened, the cowrt made several procedural
rulings to streamline the litigation. Significant to Mr.
Straw's motions, the court directed the Government's
obligation to answer the Plaintiffs' complaints was
stayed until the court resolved the threshold legal
issues discussed in this order. The court also limited
discovery to only two issues—the Feres doctrine
and the discretionary function exception. No other
discovery was permitted until the court resolved the
threshold issues it addressed above. Under the terms
of the Case Management Order, the Government is
not required to answer any Requests for Admission
propounded by any Plaintiff. For this reason, the
court DENIES Plaintiff Straw's motion for clerk's
entry of default {121]; DENIES Plaintiff Straw's fourth
motion for clerk's entry of default [169]; GRANTS the
Government's motion for a protective order [172}; and
DENIES Plaintiff Straw's first motion for clerk’s entry
of default [178].

Mr. Straw also filed a motion for permanent injunction,
but this motion appears to address current conditions at
Camp Lejeune and Mr. Straw is not a current resident.
Thus, he does not have standing to seek any relief with
respect to current conditions at Camp Lejeune. The
court DENIES Plaintiff Straw’s motion for permanent
injunction [165]. Finally, Mr. Straw asks that the court
refund his $400 filing fee in this case because he

has not received any justice. 233 But Mr. Straw did
not originally file this suit in the Northern District
of Georgia; he filed it in the District Court for the
Northern District of Illinois. Moreover, he also states
that courts have denied him in forma pauperis status
and have determined that the cases he has filed are
frivolous. Dissatisfaction with the rulings of the court
is not a sufficient basis for seeking refund of a filing
fee. The court DENIES Plaintiff Straw's motion for
refund and further relief [192].

233 gee Doc. No. [192].

F. Summary
The court has determined that it must follow the
binding precedent of Bryant and concludes that the
Plaintiffs' claims are barred by the ten-year statute of

repose under North Carolina law. Even if the claims
were not barred by the statute of repose, the court also
finds that any claims by service members that accrued
during their time as service members are barred by
the Feres doctrine. Finally, the court also finds that
there were no mandatory specific directives in the
form of federal statute or regulations which removed
discretion from government actors regarding the water
supply at Camp Lejeune, and decisions relating to the
disposal of contaminants, the provision of water on
the base, and whether any base inhabitant should be
warned are policy based decisions *1363 and the
discretionary function exception applies, barring the
Plaintiffs' claims.

Plaintiff Rivera contends that none of these rulings
applies to his case because it was not transferred to

the MDL until February 4, 2016, after the Government

234 The court notes

filed its latest motion to dismiss.
that in its first Case Management Order, it stated that
the order would “govern the practice and procedure in

any tag-along actions transferred to this court by the

Tudicial Panel on Multidistrict Litigation.” > But the
court did not make any specific order as to whether
substantive rulings on comymon issues would also
control the tagalong cases.

234 e Doc. No. [159].

235 gee Doc. No. [16], at 1.

Under the present circumstances, however, the court
finds that the rulings it made here do apply to
Plaintiff Rivera. As an initial matter, Plaintiff Rivera
is represented by the same counsel that represents
Plaintiff Wright; and Plaintiff Rivera adopted the
arguments of Plaintiff Wright in response to the
Government's most recent motions. Accordingly,
Plaintiff Rivera did have an opportunity to respond.
Furthermore, much of what the cowurt has ordered
here is a reflection of binding authority rendered by
the United States Supreme Court and the Eleventh
Circuit. Nothing Plaintiff Rivera argues now can
change that binding precedent. The court rejected
above an argument that allegations of fraud and
concealment would toll the statute of repose. As to
the discretionary function and Feres rulings, the court
ordered a specific discovery period and directed that
the period of discovery would not be re-opened for
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later filed tagalong cases. 236 Thus, there cannot be
new information from Plaintiff Rivera that would alter
the court's conclusions as to the Feres doctrine and the
discretionary function exception.

236 See Doc. No. [24], 9 2.

Although the court grants the Government's motions
to dismiss, the court must also address the manner
in which the cases should be dismissed. A dismissal
with prejudice applies to all claims disposed of under
North Carolina's statute of repose, as well as the
Feres doctrine. The dismissal under the discretionary
function exception requires more detailed discussion.
When the discretionary function exception applies,
the court is without subject matter jurisdiction. The
Eleventh Circuit has held that a “dismissal for lack

of subject matter jurisdiction is not a judgment on

the merits and is entered without prejudice.”237

The Ninth Circuit, however, has recognized that the
discretionary function exception has its roots in the

sovereign iminunity of the United States Government.

Therefore, in Frigard v. United States, 238 the court

held that “[o]rdinarily, a case dismissed for lack of
subject matter jurisdiction should be dismissed without
prejudice so that a plaintiff may reassert his claims in
a competent court, ... however, the bar of sovereign

immunity is absolute: no other court has the power
to hear the case, nor can the [plaintiffs] redraft their
claims to avoid the exceptions to the FTCA. Thus,
%1364 the district court did not abuse its discretion

in dismissing the action with prejudice.” 239 The
Eleventh Circuit touched on this issue in Zelaya, where
it noted that the court has always considered issues
of § 2680 to be jurisdictional, but noted as well that
“we also recognize that in its recent jurisprudence,
the Supreme Court has become more reluctant, when
sanctioning the dismissal of some claims, to base its
rejection on jurisdictional grounds, as opposed to a

deficiency in the merits of the claim.” %% But the

viability of this theory might be in some doubt as a

result of Simmons v. Himmelreich. 24!

237 See, e.o., Stalley ex rel. United States v, Orlando

Reg'l Healthcare Sys.. Inc.,, 524 F3d 1229
{11th Cir. 2008); Stanley v. Central Intelligence
Agency, 639 F.2d 1146, 1157 (5th Cir. 1981)
(internal citations omitted) (“[w]hen a court must

dismiss a case for lack of jurisdiction, the court
should not adjudicate the merits of the claim™);
see also Ashford v. United States, 463 Fed. Appx.
387, 395-96 (5th Cir. 2012) (holding that
dismissal under discretionary function exception
of FTCA on jurisdictional grounds and therefore
is without prejudice and not judgment on merits);
Hart v. United States, 630 F.3d 1085, 1091 (8th
Cir. 2011) (same).

238 862 F.24 201 (9th Cir. 1988).

239 1d. at 204 (citation omitted).

240 781 F3d at 1339; see also Parrott v. United
States, 536 F.3d 629, 634 (7th Cir. 2008) (holding
exceptions to United States' waiver of sovereign
immunity, found in §§ 2680(a)—(n), “limit the
breadth of the Government's waiver of sovereign
immunity, but they do not accomplish this task by
withdrawing subject-matter jurisdiction from the
federal courts™).

241 us. —, 136 s.Ct. 1843, 195 L.Ed.2d
106 (2016) {holding FTCA's judgment bar does
not apply to cases decided under discretionary
function exception).

There are additional concerns in this case that are
unique. As the court explained above, this Multidistrict
Litigation was established to handle all complaints
filed concerning contamination of the water supply
at Camp Lejeune. The court determined that certain
threshold legal issues had to be addressed before
proceeding to any extensive discovery or further
development of the merits of the cases. Various courts
have taken over five years to address those threshold
issues and have reached the conclusion that CERCLA's
statute of limitations period does not preempt North
Carolina's statute of repose and that the statute of
repose does not contain an exception for latent disease
claims, Now, this court has also held that to the
extent any claims remain after those rulings, the
Government's actions with respect to the water supply
at Camp Lejeune are covered by the discretionary
function exception to the Federal Tort Claims Act, As
explained above, the resulting lack of subject matter
Jjurisdiction is a consequence of sovereign immunity
and is not a situation where another court weuld
potentially have subject-matter jurisdiction over the
Plaintiffs' claims. Furthermore, the court has already
considered all of the allegations raised by the Plaintiffs
in their latest proposed amendments. Thus, there is no
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further amendment to the Plaintiffs' complaints that
would potentially allow this court—or any other—to
exercise subject matter jurisdiction over the Plaintiffs'
claims. Thus, although the court dismisses without
prejudice under the discretionary function exception
due to Eleventh Circuit precedent, for all practical
purposes, there is no other forum where the Plaintiffs
could bring these claims without meeting the same
sovereign immunity obstacle under the discretionary
function exception.

The court must now determine what remains to be
done in this Multidistrict Litigation. The Govemment
argues that once the court has determined it does not
have subject matter jurisdiction over the Plaintiffs’
claims, the court should dismiss the pending cases. The

Plaintiffs respond that the appropriate action is remand

of the cases back to the transferor courts. 242

242 This transfer is distinguished from the Plaintiffs’

prior argument that the court should engage
in a jurisdictional or venue-based transfer—an
argument the court rejected above.

Under § 1407, “[eJach action so transferred shall be
remanded by the panel at or before the conclusion
of such proceedings to the district from which it
was transferred unless it shall have been previously

terminated.” 2** The court has terminated *1365 the
causes of action and therefore, there is no need to
recommend to the Judicial Panel that the cases be
sent back to the originating districts. The rules of the
Judicial Panel state that:

Where the transferee district
court terminates an action by
valid order, including but not
limited to summary judgment,
judgment of dismissal and
judgment upon stipulation, the
transferce district court clerk
shall transmit a copy of that
order to the Clerk of the Panel.
The terminated action shall not
be remanded to the transferor
court and the transferee court
shall retain the original files and

records unless the transferee
judge or the Panel directs

otherwise. 244

Accordingly, the court terminates this action without a
suggestion of remand.

243 s3US.C.§ 1407,

244 See Panel Rule 10.1(a).

ITY, Conclusion

The court DENIES AS MOOT the Government's
motion for order relating to the preservation of
documents and electronically stored information {37];
GRANTS the Government's motion to dismiss {61];
GRANTS the Government's motion to dismiss for
lack of subject-matter jurisdiction [62]; DENIES
AS MOOT the Plaintiffs' motion for oral argument
[72]; DENIES AS MOOT Plaintiff Bryant's motion
to amend complaint [77]; DENIES AS MOOT
the Plaintiffs' motion for extension of time to
complete discovery and to stay [83]; DENIES AS
MOOT Plaintiff Johnston's pro sg¢ motion to amend
[97]; DENIES Piaintiff Douse's pro se motion for
reconsideration [117]; DENIES Plaintiff Straw's pro
se motion for clerk's entry of default [121]; DENIES
AS MOOT Plaintiff Douse's pro se motion to
amend [123]; DENIES AS MOOT Plaintiff Wright's
motion to amend complaint [126]; GRANTS the
Government's motion to dismiss all cases based on
North Carolina statute of repose [127]; DENIES
Plaintiff Douse's pro se motion for punitive and
exemplary damages [143]; DENIES AS MOOT
the Government's motion to strike [152]; DENIES
Plaintiff Douse's pro se motion for additional award
of damages, for relief based on Bivens, and for
a protective order [156]; DENIES AS MOOT
Plaintiff Bryant's supplemental motion to amend [164];
DENIES Plaintiff Straw's pro se motion for permanent
injunction [165]; DENIES Plaintiff Straw's pro se
fourth motion for clerk's entry of default [169];
GRANTS the Government's motion for protective
order [172]; DENIES the Plaintiffs' motion to transfer
pursuant to 28 U.S.C. § 1631 or motion for conditional
suggestion of remand [ 1761, DENIES Plaintiff Straw's
pro se first motion for clerk's entry of default [178];
DENIES AS MOOT the Plaintiffs' motion for a
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hearing [188]; and DENIES Plaintiff Straw's pro se
motion for refund and further relief [192).

All Citations
The Clerk of the Court is DIRECTED to DISMISS this

action. 263 F.Supp.3d 1318

SO ORDERED, this 5 day of December, 2016.
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